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The Governor of California
Members of the Legislature
State Capitol

Sacramento, California 95814

Dear Governor and Legislative Leaders:

The State Auditor’s Office presents its special report for the Senate Budget and Fiscal Review
Subcommittee No. s—Revenues, the Economy, and Labor. This report summarizes the audits
and investigations we issued during the previous two years that are within this subcommittee’s
purview. This report includes the major findings and recommendations, along with the
corrective actions auditees reportedly have taken to implement our recommendations. To
facilitate the use of the report, we have included a table that summarizes the status of each
agency’s implementation efforts based on its most recent response.

This information is also available in a special report that is organized by policy areas that
generally correspond to the Assembly and Senate standing committees. This special policy
area report includes a table that identifies monetary values that auditees could realize if they
implemented our recommendations, and is available on our Web site at www.bsa.ca.gov. Finally,
we notify auditees of the release of these special reports.

Our audit efforts bring the greatest returns when the auditee acts upon our findings and
recommendations. Thisreportis one vehicle to ensure that the State’s policy makers and managers
are aware of the status of corrective action agencies and departments report they have taken.
Further, we believe the State’s budget process is a good opportunity for the Legislature to explore
these issues and, to the extent necessary, reinforce the need for corrective action.

Respectfully submitted,

ELAINE M. HOWLE, CPA
State Auditor
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Introduction

This report summarizes the major findings and recommendations from audit and investigative reports
we issued from January 2008 through December 2009, that relate to agencies and departments under
the purview of the Senate Budget and Fiscal Review Subcommittee No. 5—Revenues, the Economy,
and Labor. The purpose of this report is to identify what actions, if any, these auditees have taken in
response to our findings and recommendations.

For this report, we have relied upon periodic written responses prepared by auditees to determine
whether corrective action has been taken. The State Auditor’s Office (office) policy requests that the
auditee provides a written response to the audit findings and recommendations before the audit report
is initially issued publicly. As a follow-up, state law requires the auditee to respond at least three times
subsequently: at 60 days, six months, and one year after the public release of the audit report. However,
we may request an auditee to provide a response beyond one year or we may initiate a follow-up audit if
deemed necessary.

We report all instances of substantiated improper governmental activities resulting from our
investigative activities to the cognizant state department for corrective action. These departments are
required to report the status of their corrective actions every 30 days until all such actions are complete.

Unless otherwise noted, we have not performed any type of review or validation of the corrective
actions reported by the auditees. All corrective actions noted in this report were based on responses
received by our office as of January 2010. The table below summarizes the number of recommendations
along with the status of each agency’s implementation efforts based on its most recent response related
to audit reports the office issued from January 2008 through December 2009.

Table
Recommendation Status Summary

FOLLOW-UP RESPONSE STATUS OF RECOMMENDATION
NO NO
INITIAL FULLY PARTIALLY ACTION FOLLOW-UP  PAGE

RESPONSE 60-DAY SIX-MONTH ONE-YEAR IMPLEMENTED IMPLEMENTED PENDING TAKEN RESPONSE NUMBERS

Employment Development Department

Unemployment Insurance Appeals Board

E-Waste Report 2008-112 2 3
Investigations Report 12009-1 [12008-0699] [ J 2 9

Unemployment Insurance Report 2008-103
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Electronic Waste

Some State Agencies Have Discarded Their Electronic
Waste Improperly, While State and Local Oversight
Is Limited

REPORT NUMBER 2008-112, NOVEMBER 2008
Responses from eight audited state agencies as of December 2009

The Joint Legislative Audit Committee asked the Bureau of State
Audits to review state agencies’ compliance with laws and regulations
governing the recycling and disposal of electronic waste (e-waste). The
improper disposal of e-waste in the State may present health problems
for its citizens. According to the U.S. Environmental Protection
Agency (USEPA), computer monitors and older television picture
tubes each contain an average of four pounds of lead and require
special handling at the end of their useful lives. The USEPA states that
human exposure to lead can present health problems ranging from
developmental issues in unborn children to brain and kidney damage
in adults. In addition to containing lead, electronic devices can contain
other toxic materials such as chromium, cadmium, and mercury.
Humans may be exposed to toxic materials from e-waste if its disposal
results in the contamination of soil or drinking water.

Finding #1: State agencies appear to have improperly discarded some
electronic devices.

In a sample of property survey reports we reviewed, two of the
five state agencies in our audit sample—the Department of Motor
Vehicles (Motor Vehicles) and the Employment Development
Department (Employment Development)—collectively reported
discarding 26 electronic devices in the trash. These 26 electronic
devices included such items as fax machines, tape recorders,
calculators, speakers, and a videocassette recorder that we believe
could be considered e-waste. The property survey reports for the
other three state agencies in our sample—the California Highway
Patrol (CHP), the Department of Transportation (Caltrans), and
the Department of Justice (Justice)—do not clearly identify how
the agencies disposed of their electronic devices; however, all
three indicated that their practices included placing a total of more
than 350 of these items in the trash.

State regulations require waste generators to determine whether their
waste, including e-waste, is hazardous before disposing of it. However,
none of the five state agencies in our sample could demonstrate that
they took steps to assess whether their e-waste was hazardous before
placing that waste in the trash. Further the California Integrated
Waste Management Board (Waste Management Board) has advised
consumers, “Unless you are sure [the electronic device] is not
hazardous, you should presume [that] these types of devices need

to be recycled or disposed of as hazardous waste and that they may
not be thrown in the trash”
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To avoid contaminating the environment through the inappropriate discarding of electronic devices,
we recommended that state agencies ascertain whether the electronic devices that require disposal can
go into the trash. Alternatively, state agencies could treat all electronic devices they wish to discard as
universal waste and recycle them.

State Agencies’ Actions: Partial corrective action taken.

According to their one-year responses to our audit report, four of the five state agencies we sampled
have implemented our recommendation. The four state agencies are CHP, Motor Vehicles, Caltrans,
and Employment Development. CHP stated that it developed an e-waste disposition process and
updated desk procedures and a standard operating procedure. These procedures include indicating
whether any e-waste items were disposed of in accordance with CHP’s e-waste program and defining
all electronic devices as universal waste that require disposal only by authorized e-waste recyclers.
Motor Vehicles stated that as of August 1, 2008, it does not allow any electronic equipment to be
disposed of in a landfill. It also stated that it donates operable equipment to public schools and
equipment in poor condition is disposed of through an approved recycler or an e-waste event that
will properly dispose of the electronic equipment. Caltrans stated that it established a recycling
program and, as part of this program, all electronic waste will be treated as universal waste and
recycled. Employment Development stated that all staff responsible for the disposition of surplus
items have been trained on the proper disposition of electronic equipment and e-waste. It also stated
that it identified and is using an accredited e-waste recycler.

The fifth state agency—Justice—stated that it continues to educate staff regarding the proper disposal
of all waste and surplus items, including e-waste. It also stated that it is still in the process of revising

its property control manual that will further emphasize the proper disposal and documentation of all
assets. Justice indicated that conflicting priorities and staff shortages have delayed completion of this

manual until February 2010.

Finding #2: Opportunities exist to efficiently and effectively inform state agencies about the
e-waste responsibilities.

Because all five state agencies in our sample had either discarded some of their e-waste in the trash
or staff asserted that the agencies had done so, we concluded that some staff members at these
agencies may lack sufficient knowledge about how to dispose of this waste properly. We therefore
examined what information oversight agencies, such as the Department of Toxic Substances Control
(Toxic Substances Control), the Waste Management Board, and the Department of General Services
(General Services) provided to state agencies and what steps state agencies took to learn about
proper e-waste disposal. Staff members at the five state agencies we reviewed—including those in
charge of e-waste disposal, recycling coordinators, and property survey board members who approve
e-waste disposal—stated that they had received no information from Toxic Substances Control, the
Waste Management Board, or General Services related to the recycling or disposal of e-waste.

Further, based on our review of these three oversight agencies, it appears they have not issued
instructions specifically aimed at state agencies describing the process they must follow when disposing
of their e-waste. At most, we saw evidence that General Services and the Waste Management Board
collaborated to issue guidelines in 2003. These guidelines state: “For all damaged or nonworking
electronic equipment, find a recycler who can handle that type of equipment” However, the Waste
Management Board indicated that state agencies are not required to adhere to these guidelines;
General Services deferred to the Waste Management Board’s opinion.

Alternatively, some state agencies we spoke with learned about e-waste requirements through their
own research. For example, the recycling coordinator at Justice conducted her own on-line research to
identify legally acceptable methods for disposing of e-waste. Through her research of various Web sites
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at the federal, state, and local government levels, she determined which electronic devices Justice would
manage as e-waste and located e-waste collectors who would pick up or allow Justice to drop off its
e-waste at no charge.

While Justice’s initiative is laudable, we believe that it is neither effective nor efficient to expect staff at
all state agencies to identify e-waste requirements on their own. Some state agencies may not be aware
that it is illegal to discard certain types of electronic devices in the trash, and it may never occur to them
to perform such research before throwing these devices away. Further, having staff at each of the more
than 200 state agencies perform the same type of research is duplicative.

The State could use any of at least five approaches to convey to state agencies more efficiently and
effectively the agencies’ e-waste management responsibilities. One approach would be to have Toxic
Substances Control, the Waste Management Board, or General Services, either alone or in collaboration
with one or more of the others, directly contact by mail, e-mail, or other method the director or other
appropriate official, such as the recycling coordinator or chief information officer, at each state agency
conveying how each agency should dispose of its e-waste. Other approaches include:

+ Having the Waste Management Board implement a recycling program for electronic devices owned
by state agencies.

+ Including e-waste as part of the training related to recycling provided by the Waste Management Board.

» Having General Services, Toxic Substances Control, and the Waste Management Board work
together to amend applicable sections of the State Administrative Manual that pertain to recycling to
specifically include electronic devices.

+ Modifying an existing executive order or issuing a new one related to e-waste recycling that
incorporates requirements aimed at e-waste disposal.

To help state agencies’ efforts to prevent their e-waste from entering landfills, we recommended that
Toxic Substances Control, the Waste Management Board, and General Services work together to
identify and implement methods that will communicate clearly to state agencies their responsibilities
for handling and disposing of e-waste properly and that will inform the agencies about the resources
available to assist them.

State Agencies’ Actions: Corrective action taken.

The three oversight agencies included in our audit—General Services, Toxic Substances Control,
and the Waste Management Board—stated that they have worked collaboratively to implement
solutions for ensuring that e-waste from state agencies is managed legally and safely. General
Services stated that the three entities emphasized the need for proper e-waste management

to department directors and jointly provided training about recycling and e-waste disposal to
approximately 200 state employees. Further, General Services stated that after receiving input

from the other two entities, it amended the State Administrative Manual to clearly require state
entities to dispose of irreparable and unusable e-waste using the services of an authorized recycler.
The California Environmental Protection Agency also stated that Toxic Substances Control and the
Waste Management Board coordinated with General Services to create an informational poster
about e-waste for mounting by state agencies in locations where e-waste items may be handled and
disposed of by staff.

Finding #3: State agencies report inconsistently their data on e-waste diverted from municipal landfills.

Most of the five state agencies in our sample reported diverting e-waste from municipal landfills.
Waste diversion includes activities such as source reduction or recycling waste. In 1999 the State
enacted legislation requiring state agencies to divert at least 50 percent of their solid waste from landfill
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disposal by January 1, 2004. State agencies annually describe their status on meeting this goal by
submitting reports indicating the tons of various types of waste diverted. A component of the report
pertains specifically to e-waste. Between 2004 and 2007, four of the five state agencies in our sample
reported diverting a combined total of more than 250 tons of e-waste. The fifth state agency, Caltrans,
explained that it reported its e-waste diversion statistics in other categories of its reports that were not
specific to e-waste.

Several factors cause us to have concerns about the reliability and accuracy of the amounts that these
state agencies reported as diverted e-waste. First, these state agencies were not always consistent in
the way they calculated the amount of e-waste to report or in the way they reported it. For example,
Employment Development’s amount for 2007 include data only from its Northern California
warehouse; the amount did not include information from its Southern California warehouse. Also

for 2007, the CHP included its diverted e-waste in other categories, while Caltrans did so for all years
reported. Further, although instructions call for reporting quantities in tons, for 2007 Justice reported
3,951 e-waste items diverted. Moreover, diversion of e-waste does not count toward compliance with
the solid waste diversion mandate, so state agencies may not include it. The Waste Management Board
explained that e-waste is not solid waste, and thus state agencies are not required to report how much
they divert from municipal landfills.

The Waste Management Board also allows state agencies to use various methods to calculate the
amounts that they report as diverted. For instance, rather than conduct on-site disposal and waste
reduction audits to assess waste management practices at every facility, a state agency can estimate its
diversion amounts from various sampling methods approved by the Waste Management Board.

If the Legislature believes that state agencies should track more accurately the amounts of e-waste
they generate, recycle, and discard, we recommended it consider imposing a requirement that
agencies do so.

Legislative Action: Unknown.

We are not aware of any legislative action at this time.

Finding #4: State agencies’ compliance with e-waste requirements receives infrequent assessments that
are simply components of other reviews.

A state agency’s decision regarding how to dispose of e-waste is subject to review by local entities, such
as cities and counties, as well as by General Services. We found that the Sacramento County program
agency and General Services perform reviews infrequently, and these reviews may not always identify
instances in which state agencies have disposed of e-waste improperly.

Local agencies certified by the California Environmental Protection Agency are given responsibility
under state law to implement and enforce the State’s hazardous waste laws and regulations, which
include requirements pertaining to universal waste. These local agencies, referred to as program
agencies, perform periodic inspections of hazardous waste generators. The inspections performed

by the program agency for Sacramento County are infrequent and may fail to include certain state
agencies that generate e-waste. According to this program agency, which has the responsibility to
inspect state agencies within its jurisdiction, its policy is to inspect hazardous waste generators once
every three years. For the five state agencies in our sample, we asked the Sacramento County program
agency to provide us with the inspection reports that it completed under its hazardous waste generator
program. The inspection reports we received were dated between 2005 and 2008. We focused on the
hazardous waste generator program because Sacramento County’s inspectors evaluate a generator’s
compliance with the State’s universal waste requirements under this program (universal waste is a
subset of hazardous waste, and it may include e-waste). In its response to our request, the Sacramento
County program agency provided seven inspection reports that covered four of the five state agencies
in our sample. The Sacramento County program agency provided three inspection reports for Caltrans,
one report for Justice, one for the CHP, and two inspection reports for Motor Vehicles. The program
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agency did not provide us with an inspection report for Employment Development, indicating that this
department is not being regulated under the program agency’s hazardous waste generator program.
The Sacramento County program agency explained that it targets its inspections specifically toward
hazardous waste generators and not generators that have universal waste only, although the program
agency will inspect for violations related to universal waste during its inspections. As a result, the
Sacramento County program agency may never inspect Employment Development if it generates only
universal waste.

The State Administrative Manual establishes a state policy requiring state agencies to obtain General
Services” approval before disposing of any state-owned surplus property, which could include obsolete
or broken electronic devices. In addition to reviewing and approving these disposal requests, General
Services periodically audits state agencies to ensure they are complying with the State Administrative
Manual and other requirements. General Services’ reviews of state agencies are infrequent and it

is unclear whether these reviews would identify state agencies that have inappropriately disposed

of their e-waste. According to its audit plan for January 2007 through June 2008, General Services
conducts “external compliance audits” of other state agencies to determine whether they comply

with requirements that are under the purview of certain divisions or offices within General Services.
One such office is General Services’ Office of Surplus Property and Reutilization, which reviews and
approves the property survey reports that state agencies must submit before disposing of surplus
property. According to its audit plan, General Services’” auditors perform reviews to assess whether state
agencies completed these reports properly and disposed of the surplus equipment promptly. General
Services” audit plan indicates that it audited each of the five state agencies in our sample between 1999
through 2004, and that it plans to perform another review of these agencies within the next seven to
eight years.

When General Services does perform its reviews, it is unclear whether General Services would identify
instances in which state agencies improperly discarded e-waste by placing it in the trash. General
Services’ auditors focus on whether state agencies properly complete the property survey reports and
not on how the agencies actually dispose of the surplus property. For example, according to its audit
procedures, General Services’ auditors will review property survey reports to ensure that they contain
the proper signatures and that the state agencies disposed of the property “without unreasonable delay”
After the end of our fieldwork, General Services revised its audit procedures to ensure that its auditors
evaluate how state agencies are disposing of their e-waste. General Services provided us with its final
revised audit guide and survey demonstrating that its auditors will now “verify that disposal of e-waste
is [sent] to a local recycler/salvage company and not sent to a landfill”

If the Legislature believes that more targeted, frequent, or extensive oversight related to state agencies’
recycling and disposal of e-waste is necessary, we recommended that the Legislature consider assigning
this responsibility to a specific agency.

Legislative Action: Unknown.

We are not aware of any legislative action at this time.

Finding #5: Some state agencies use best practices to manage e-waste.

During our review we identified some state agencies that engage in activities that we consider best
practices for managing e-waste. These practices went beyond the requirements found in state law
and regulations, and they appeared to help ensure that e-waste does not end up in landfills. One best
practice we observed was Justice’s establishment of very thorough duty requirements for its recycling
coordinator. These requirements provide clear guidelines and expectations, listing such duties as
providing advice and direction to various managers about recycling requirements, legal mandates,
goals, and objectives. The duties also include providing training to department staff regarding

their duties and responsibilities as they pertain to recycling. In addition, the recycling coordinator
maintains current knowledge of recycling laws and works with the Waste Management Board and



California State Auditor Report 2010-406
February 2010

other external agencies in meeting state and departmental recycling goals and objectives. Three of

the remaining four state agencies in our sample did not have detailed duty statements specifically for
their recycling coordinators. These three state agencies—the CHP, Motor Vehicles, and Employment
Development—briefly addressed recycling coordination in the duty statement for the respective
individual’s position. Caltrans, the remaining state agency in our sample, indicated that it did not have
a duty statement for its recycling coordinator. The creation of a detailed duty statement similar to

the one used by Justice would help state agencies ensure that they comply with mandated recycling
requirements, that they maintain and distribute up-to-date information, and that agencies continue to
divert e-waste from municipal landfills.

A second best practice we noted was state agencies’ use of recycling vendors from General Services’
master services agreement. General Services established this agreement to provide state agencies with
the opportunity to obtain competitive prices from prequalified contractors that have the expertise to
handle their e-waste. For a contractor to be listed on General Services’ master services agreement, it
must possess three years of experience in providing recycling services to universal waste generators,

be registered with Toxic Substances Control as a hazardous waste handler, and ensure that all activities
resulting in the disposition of e-waste are consistent with the Electronic Waste Recycling Act of 2003.
The master services agreement also lists recycling vendors by geographic region, allowing state agencies
to select vendors that will cover their area. Many recycling vendors under the agreement offer to pick
up e-waste at no cost, although most require that state agencies meet minimum weight requirements.
Based on a review of their property survey reports, we saw evidence that the CHP, Caltrans, Justice, and
Employment Development all used vendors from this agreement to recycle some of their e-waste.

We recommended that state agencies consider implementing the two best practices we identified.

State Agencies’ Actions: Corrective action taken.

Regarding a thorough duty statement for a recycling coordinator, we mentioned in our audit report
that Justice already follows this best practice. In their follow-up responses to our audit report, the
other four entities—CHP, Motor Vehicles, Caltrans, and Employment Development—stated that
they had created or updated the duty statements for their recycling coordinators or updated other
comparable documents such as desk procedures and standard operating procedures.

Regarding the use of recyclers from the master services agreement, we noted in our audit report that
CHP, Caltrans, Justice, and Employment Development all used vendors from the master services
agreement. In its follow-up response to our audit report, Motor Vehicles stated that it had developed
guidelines on the use of the DGS master service agreement for e-waste disposal and procedures for
handling e-waste.
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Employment Development Department

Investigations of Improper Activities by State Employees,
July 2008 Through December 2008

ALLEGATION 12008-0699 (REPORT 12009-1), APRIL 2009
Employment Development Department’s response as of November 2009

An employee of the Employment Development Department
(Employment Development) misused his state computer and state
e-mail account for personal purposes, including sending inappropriate
messages to other state employees. In addition, he engaged in
incompatible activities by failing to devote his full time, attention, and
efforts to his job when he was at work. Furthermore, management at
Employment Development failed to take appropriate action concerning
the employee’s inappropriate activities despite noting similar behavior
for several years.

Finding #1: The employee misused state resources for personal
purposes and engaged in activities that were incompatible with
his job.

The employee misused his state computer and e-mail account for
activities unrelated to his work at Employment Development. As

part of the duties of his job, the employee is to ensure that claims are
promptly paid, routed, or reissued. His duties require him to use a
state computer and Employment Development data systems. However,
in an eight-day sampling of e-mail messages from February 15, 2008,
through April 16, 2008, the investigation revealed that the employee
sent 256 e-mails that were personal, some of which were inappropriate
in nature. An analysis of the e-mails on these days indicated that the
employee spent periods from nearly an hour to eight hours sending
e-mails that were unrelated to his duties. For example, on one day in
April 2008 during a roughly seven-hour period, the employee sent

75 e-mails, all of which were personal and thus not related to his work.
In addition, during an interview, the employee admitted that he sent
multiple e-mail messages to an employee in another department that
contained vulgar language. He also admitted that he kept three e-mails
with sexually explicit photos on his state computer.

The investigation also found that the employee misused his state
computer in other ways. He regularly accessed the Internet beyond
minimal and incidental use. For example, on three days in April 2008,
he spent from one to two hours each day browsing the Internet even
though his duties do not require such access. In addition, he used

his state computer to send and receive e-mails about his external
employment during his work hours at Employment Development.
Further, on two occasions the employee got into an Employment
Development database without authorization to assist external business
associates with claims. Finally, besides using his state computer for
these personal purposes, the employee engaged in discourteous
behavior when he used his computer and e-mail account to send several

February 2010

Investigative Highlight. ..

An employee of the Employment
Development Department sent
inappropriate e-mail messages to other
state employees. Management then failed
to take corrective action despite noting
similar behavior in the past.
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inappropriate messages to Employment Development and other state employees. As a result of all of
these actions, the employee engaged in incompatible activities when he failed to devote his full time and
attention to his state employment during his work hours.

After the completion of the investigation, Employment Development informed us in December 2008
that it suspended the employee for 30 days.

We recommended that Employment Development monitor the employee’s use of state resources after
his return to work after the 30-day suspension.

Employment Development’s Action: Corrective action taken.

Employment Development notified us that it continues to monitor the employee’s use of state
equipment to ensure he only conducts state business while on duty.

Finding #2: Management failed to take appropriate action despite their noting years of similar behavior.

The employee’s inappropriate use of his state computer and e-mail account were just the latest
installment in a series of improprieties. Since 2001 the employee had repeatedly misused his state
time, telephone, and computers to engage in personal business during his workdays. In addition, he
inappropriately used his state computer for personal e-mails and to access the Internet. Moreover, the
employee had unexcused absences and attendance problems.

Despite the employee’s long history of disciplinary problems, Employment Development did not
adequately resolve these problems. From January 2001 through November 2007, Employment
Development issued 10 written notifications to the employee—and held several formal discussions with
him—about his unacceptable behavior. The notifications consistently cited the employee’s excessive

use of his state telephone, computer, and e-mail account for personal purposes. In addition, on one
occasion Employment Development ordered the employee to “cease and desist” contact with another
state employee through his state telephone and computer. In at least eight of the 10 written documents
the employee received since January 2001, Employment Development specifically stated that the
incidents discussed in the respective notifications could form the basis of an adverse action.

Even with these written notices and formal discussions spanning several years, Employment
Development did not escalate either its corrective or disciplinary actions against the employee. The
State Personnel Board has repeatedly ruled that agencies have the right to proceed with progressive
disciplinary actions against employees where it is well documented and when lesser sanctions—such
as written reprimands and memos—fail to positively influence the employee. Repeated incidents by
the employee over a period of several years demonstrate a measured level of sustained inappropriate
behavior. Furthermore, the employee’s ongoing misuses demonstrate that his behavior did not change
as a result of Employment Development’s written notifications and discussions.

We recommended that Employment Development conduct training at regular intervals for its
management and branch staff on methods of progressive discipline.

Employment Development’s Action: Corrective action taken.

Employment Development indicated to us that all of its new managers and supervisors are required
to attend a two-week course that covers managerial and supervisory roles and responsibilities,
including the proper administration of the progressive discipline process. Further, refresher training
is also provided on the progressive discipline process for managers and supervisors when labor
contract changes are made resulting from a new collective bargaining agreement.
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California Unemployment Insurance
Appeals Board

Its Weak Policies and Practices Could Undermine
Employment Opportunity and Lead to the Misuse of
State Resources

REPORT NUMBER 2008-103, NOVEMBER 2008

California Unemployment Insurance Appeals Board'’s response as of
November 2009

The California Unemployment Insurance Appeals Board (appeals
board) is a quasi-judicial agency created in 1953 to conduct hearings
and issue decisions to resolve disputed unemployment and disability
determinations and tax-liability assessments made by the Employment
Development Department. The appeals board is overseen by a
seven-member board or its authorized deputies or agents. The Joint
Legislative Audit Committee (audit committee) requested that the
Bureau of State Audits review the appeals board’s hiring, procurement,
and administrative practices. Specifically, the audit committee asked
that we review and evaluate the appeals board’s hiring policies

to determine whether its policies and procedures comply with
applicable laws and regulations. In addition, the audit committee
asked us to examine a sample of hires, promotions, and transfers to
determine if each one complied with applicable laws, regulations,
policies, and procedures.

The audit committee also requested that we determine the prevalence
of familial relationships among appeals board employees, to the
extent possible. In addition, we were asked to determine whether

the appeals board’s processes for handling grievances and equal
employment opportunity (EEO) complaints are set up in a manner
that allows employees to avoid the fear of retaliation. Furthermore,
the audit committee asked us to review and evaluate the appeals
board’s procurement practices for office space, furniture, and other
administrative purchases to ensure that they align with applicable laws,
regulations, and appeals board policies. Finally, the audit committee
asked us to review the appeals board’s use of state property such as
vehicles and fuel cards and determine whether such use is reasonable
and allowable per applicable laws.

Finding #1: Although the appeals board’s prehiring process identifies
eligible candidates, managers did not consistently document the
reasons for their hiring decisions.

We determined that the appeals board’s prehiring process generally
ensures that individuals it hires, promotes, and transfers are eligible
for their positions. However, hiring managers were not always able

to consider all of the applicants for a given position because of a
freeze on outside hires. In addition, managers did not consistently
document each of the steps in the hiring process or their reasons for
hiring a particular candidate, making it difficult for an outside party to
understand why the appeals board selected particular candidates. For
example, there was no evidence that managers conducted interviews

February 2010

Audit Highlights . ..

Our review of the California Unemployment
Insurance Appeals Board's (appeals board)
hiring, procurement, and administrative
practices found that:

» Hiring managers were not always
allowed to consider all applicants for
a given position because of a freeze on
outside hires.

» Hiring managers did not consistently
document their reason for hiring a
particular candidate.

» Nearly half of the employees who
responded to our survey believed that the
appeals board’s hiring and promotion
practices were compromised by familial
relationships or employee favoritism.

» The appeals board cannot currently
enforce its new nepotism policy on
persons who are not currently employed
by the appeals board because the new
policy should have been submitted to the
State’s Office of Administrative Law for
approval as a regulation.

» Employees submitted few equal
employment opportunity (EE0)
complaints or grievances during roughly
the past five years, and 40 percent of
employees responding to our survey
indicated that they would have some fear
of retaliation from their supervisors or
upper management if they were to file
either EEQ complaints or grievances.

continued on next page. ..
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» Certain weaknesses in the appeals board'’s
controls over travel expenses prevent it
from demonstrating the business purpose
of some travel expenses and resulted in
some questionable costs that may need to
be recovered.

» The appeals board expends
approximately $5,000 per month
for parking spaces, but it has not
established any procedures to ensure
that these spaces are only used for
appropriate purposes.

for some hires, most notably when hiring two former board members
as administrative law judges. Consequently, the appeals board is
vulnerable to allegations that its hiring decisions are unfair and that
employment opportunities are not afforded to all candidates.

To better ensure that its hiring decisions are fair and that employment
opportunity is afforded to all eligible candidates, and to minimize
employees’ perceptions that its practices are compromised by familial
relationships or employee favoritism, we recommended that the
appeals board do the following:

+ Prepare and formally adopt a comprehensive hiring manual
that incorporates the State Personnel Board’s guidelines and that
specifically directs hiring managers to do the following:

+ Conduct and score hiring interviews using a structured interview
format and a corresponding rating scale, and benchmark answers
that describe the responses that reflect each level of performance
on the rating scale.

+ Maintain documentation of each of the steps in the hiring process
for at least two years. For example, managers should maintain all
applications received from eligible applicants and should preserve
notes related to interviews and reference checks.

» Forward a memo to the appeals board’s personnel services unit
that documents the results of the hiring process, including the
names of the candidates interviewed, the dates of the interviews,
the names of the individuals on the interview panel, and the
panel’s selection, along with an explanation of why that candidate
was chosen. After the appeals board approves hiring the selected
candidate, the personnel services unit should maintain this memo
for a period of two or more years so that it can demonstrate that
the hiring process was based on merit and the candidate’s fitness
for the job.

+ Before implementing another soft hiring freeze, the appeals
board should carefully consider whether the projected budgetary
advantages outweigh the risk that it may not hire the strongest and
most qualified candidates during any such freeze.

Appeals Board’s Action: Corrective action taken.

The appeals board issued a new hiring guide in January 2009,

which prescribes the use of an interview format, rating scale, and
benchmark answers. The guide also instructs that the recruitment
file shall be maintained for two years. In addition, the appeals board
created a request-for-hire form, which requires the hiring office to
obtain and document appropriate approvals and to include on the
form the following information: the number of applications received
for the position; the number of applicants interviewed; whether an
official personnel file was reviewed, references contacted, and if the
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employee is related to an appeals board employee; and an explanation of why the proposed hire is
the most qualified candidate. The appeals board asserts that this form will be maintained with the
position action package in its personnel services unit for five years.

Furthermore, the appeals board reports that it agrees that before implementing another soft hiring
freeze for budget reasons, it will consider whether the projected budgetary advantages outweigh the
risk of possibly not hiring the most qualified candidates. The appeals board also agrees that it will
present this option to the board members for their consideration since it would have an impact on
the budget, and the board members have the responsibility for adopting and approving the budget.

Finding #2: The appeals board has recently sought to establish certain restrictions over the hiring of
former board members and relatives.

The appeals board hired a former board member as a full-time permanent administrative law judge in
December 2004, apparently without interviewing other qualified applicants. This individual had passed
the administrative law judge civil service exam, making him eligible for the position, and we do not
doubt that prior board service gave him unique insights into how unemployment insurance cases ought
to be decided. However, the appeals board’s past practice of hiring board members for civil service jobs
could undermine its employees’ faith in the civil service selection process.

Notwithstanding, the appeals board recently adopted a policy prohibiting the hiring of a board
member into any civil service position at the appeals board for a period of one year from the last

day of that individual’s term as a board member. We believe this policy would mitigate the potential
conflict of interest inherent in hiring board members as civil servants. However, the appeals board
cannot currently enforce this policy because, according to our legal counsel, it is actually a regulation
that should have been submitted to the State’s Office of Administrative Law for approval. Specifically,
the Administrative Procedures Act requires a state agency to submit proposed regulations to the Office
of Administrative Law for legal review and public comment if the proposed regulation applies to people
or entities outside the agency. Generally, regulations that have not been subjected to this process are
considered to be “underground regulations” that cannot legally be enforced. Moreover, a person may
bring a lawsuit to have a court declare an underground regulation invalid.

We also found that familial relationships among appeals board employees appear to have a negative
impact on many employees’ perceptions of their workplace. For example, one-fourth of the employees
who responded to a survey that we sent to all 639 employees and seven board members working

as of April 2008, indicated that their supervisor or manager was related to another appeals board
employee, and nearly half of responding employees believed that hiring and promotion practices were
compromised by familial relationships or employee favoritism. Moreover, over a third of respondents
indicated that familial relationships have a negative effect on supervision, security, or morale and/or
created potential conflicts of interest. The appeals board recently adopted a more restrictive nepotism
policy specifying that it retains the right to refuse to appoint a person to a position when doing so
might create an adverse impact on supervision, security, or morale or involves a potential conflict of
interest. However, the appeals board cannot currently legally enforce its new nepotism policy against
persons not presently employed by the appeals board because it constitutes an underground regulation.

We recommended that the appeals board rescind its recently adopted, but legally unenforceable, policy
that prohibits hiring a board member into any civil service position at the appeals board for a period of
one year from the last day of that individual’s term as a board member. Likewise, it should not enforce
its new nepotism policy against persons not presently employed by the appeals board. Because both of
these policies affect persons outside of the organization, the appeals board should submit new versions
of these regulations to the Office of Administrative Law for approval.
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Appeals Board’s Action: Partial corrective action taken.

In an October 2009 board meeting, the appeals board approved proposed regulations to mitigate the
potential conflicts of interest inherent in hiring former board members as appeals board civil service
employees. In the same meeting, the board also approved proposed regulations that would extend its
nepotism policy to persons not currently employed by the appeals board. The appeals board reports
that both proposed regulations are currently working their way through the adoption process and
anticipates implementing these regulations in March or April 2010, depending on the timing of their
approval by the Office of Administrative Law.

Finding #3: Many surveyed appeals board employees reported fearing retaliation if they filed EEO
complaints or grievances.

The appeals board’s EEO complaint process and grievance process are designed to mitigate the threat
of retaliation by allowing employees to file or appeal EEO complaints or grievances with designated
personnel and outside agencies instead of their direct supervisors. However, appeals board data
indicate that employees filed just 14 formal EEO complaints and 10 formal grievances over roughly
the last five years. The fact that employees filed few EEO complaints or grievances was confirmed

by our survey. Of the employees responding to our survey, only 2 percent indicated that they had
ever filed an EEO complaint, with 5 percent indicating that they had ever filed a grievance. In fact,

40 percent of responding employees indicated that they would have some fear of retaliation from
their supervisors or upper management if they were to file either an EEO complaint or grievance. The
survey also indicated that the degree of fear varied depending on employees’ work location, position,
and tenure with the organization. Moreover, 11 percent of survey respondents were not aware of the
appeals board’s EEO policy and 23 percent of respondents indicated that they were not aware of how
to file a grievance. Thus, we believe the appeals board could do a better job of informing employees
of the grievance process and EEO complaint process and explaining that they both include specific
protections from retaliation.

To ensure that employees understand their right to file either an EEO complaint or grievance, and to
reduce any associated fear of retaliation, we recommended that the appeals board notify employees
annually of its EEO complaint process and grievance process, including the protections from
retaliation included in both. For example, the appeals board should remind employees that they could
pursue either EEO complaints or grievances with certain outside entities, especially if they believe
they may have been retaliated against. The appeals board should also update its employee handbook to
better emphasize these processes and procedures, and consider conducting training in this area on a
periodic basis.

Appeals Board’s Action: Corrective action taken.

In January 2009 the appeals board issued a memo to all employees informing them of the EEO
complaint and grievance process. The memo also notified employees that the appeals board had
updated its intranet site to contain more detailed information about these processes, including the
policy statements, a list of EEO counselors, and complainant rights. Finally, the appeals board reports
that it provided EEO and grievance training in January 2009, and placed a copy of the training
curriculum on its intranet site.

Finding #4: Weak controls over travel expenses have led to the questionable use of state resources.

Although the appeals board has developed travel policies and procedures and included them in a
travel manual, its manual does not include some important controls over employee travel expense
reimbursements. For example, it does not require supervisors to preapprove an employee’s travel
plans, nor does it explicitly require supervisors to subsequently review an employee’s travel claim to
ensure that the travel is in the State’s best interest. In addition, the appeals board’s travel manual does
not provide guidance to employees on how to establish a headquarters designation. We also found
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that employees did not always adequately document the business purpose of their travel. Specifically,
when we reviewed a sample of 20 travel expense reimbursements from January 2006 to January 2008,
we found that supervisors approved each of the underlying travel claims; however, for seven of these
payments, totaling $8,942, the supporting documents did not adequately state the business purpose of
each trip. In addition, the appeals board’s former executive director, who received three of the 20 travel
payments in our sample, was reimbursed for travel that did not always appear to be in the State’s

best interest. We noted eight instances in which the appeals board reimbursed the former executive
director for lodging costs that exceeded the State’s allowed rates, including one occurrence for which
it reimbursed him $259 for the cost of staying one night at the Omni Hotel in San Diego, when the
maximum standard rate allowed for this area was $110.

Furthermore, we found that the appeals board may have inappropriately reimbursed the former
executive director for expenses that appear to be associated with commuting between his home and
headquarters, because the location of his headquarters is in question. The former executive director’s
three travel payments totaled $6,311, and we found that $2,233, or 35.4 percent, of these costs were
for travel between Oakland, the headquarters location he designated on his travel claims and the

city in which his residence is located, and Sacramento. In reviewing the former executive director’s
supporting documents related to these three travel payments, we also noted that the State paid rental
car companies approximately $977 for his use of rental cars to travel between Oakland and Sacramento.
Although the former executive director designated the Oakland field office as his headquarters on
the travel claims we reviewed, his employee history and other forms in his personnel file showed that
his position was located in Sacramento County. Since the Department of Personnel Administration
(Personnel Administration) regulations generally define headquarters as the place where an employee
spends most of his or her workdays or where the employee returns upon completion of a special
assignment, and because it appears that Sacramento was the former executive director’s proper
headquarters designation, we question whether he should have been reimbursed for travel from
Oakland to Sacramento.

To ensure that employees are reimbursed only for appropriate and authorized travel expenses, we
recommended that the appeals board strengthen its travel policies and procedures by requiring
supervisors to preapprove employees’ travel plans and to subsequently review their travel expense
claims to ensure that all travel is in the State’s best interest. In addition, it should update its travel
manual to provide guidance to employees on how to properly designate their headquarters location.
Furthermore, the appeals board should ensure that employees are reimbursed only for those lodging
costs that comply with Personnel Administration’s regulations.

Finally, we also recommended that the appeals board review travel-related payments it made to its
former executive director from the date of his appointment as executive director/chief administrative
law judge in November 2000, to determine whether those payments were reasonable and allowable. To
the extent that the appeals board identifies travel reimbursements that do not comply with regulations
established by Personnel Administration, it should seek recovery from the former executive director.

Appeals Board’s Action: Corrective action taken.

In December 2008 the appeals board updated its travel manual to require employees to obtain prior
approval from their supervisor for any travel plans. In addition, the appeals board now requires
supervisors to audit their employees’ travel claims to determine the necessity, reasonableness,
validity, completeness, and accuracy of the travel expenses. Furthermore, the appeals board
updated its travel manual to include guidance to its employees on how to properly designate their
headquarters location. Finally, the appeals board posted its new travel manual on its intranet.
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The appeals board reports that it conducted a thorough review of the travel-related payments it
made to its former executive director. In an October 2009 meeting, the board determined in a closed
session that there was no wrongdoing by the former executive director, that he had followed all rules
and procedures for filing travel claims, and had relied upon both the board and the Employment
Development Department’s approval of those claims. The board voted unanimously that it would not
seek any reimbursement.

Finding #5: Although the appeals board appears to comply with state leasing and purchasing
requirements, it needs to adopt controls over its paid parking spaces.

The appeals board appears to comply with state leasing and purchasing requirements when it acquires
office space, furniture, and equipment. In addition, we found that the appeals board’s use of three leased
state vehicles and associated fuel cards appears reasonable and allowable. However, during our review
of the lease agreements and discussions with the appeals board, we noted that the appeals board pays
for parking spaces at various locations. Specifically, the appeals board maintains a total of 35 parking
spaces at a cost of approximately $5,000 per month at its offices in Oakland, San Francisco, Los Angeles,
Inglewood, and Sacramento. According to the acting executive director, the paid parking spaces were
initially intended to accommodate state vehicles, visiting Employment Development Department staff
who are attending hearings, and claimants. However, the appeals board leases only three state vehicles,
one each for the Sacramento, Orange County, and San Diego field office locations. In addition, the
acting executive director is not aware of any appeals board policies or procedures governing the use of
these paid parking spaces. Without such controls, the appeals board has little assurance that these paid
parking spaces are being used for their intended purposes, and that employees are not inappropriately
using them to park their privately owned vehicles at their headquarters.

We recommended that the appeals board develop and implement procedures to ensure that its paid
parking spaces are used only for authorized purposes, and that employees are not inappropriately using
them to park their privately owned vehicles at their headquarters.

Appeals Board’s Action: Corrective action taken.

In January 2009 the appeals board issued new employee parking procedures to ensure that its paid
parking spaces are only used for authorized purposes. In addition, the appeals board reports that it
subsequently cancelled most of its paid parking spaces.

Finding #6: The appeals board does not adequately account for its information technology and
communications equipment (IT equipment).

The appeals board cannot currently account for all of its IT equipment. According to the Employment
Development Department’s data, the appeals board spent nearly $2 million on such equipment from
July 2005 through March 2008. At the request of the acting executive director, the appeals board
completed a limited IT equipment survey in February 2008. According to the acting executive director,
the survey revealed that the appeals board was unable to determine with certainty the location of some
of its IT equipment, including computers, cell phones, and personnel digital assistant devices (PDAs).
For example, the survey indicated that the appeals board could not account for 10 of the 61 computers
that its asset management records indicated were located at employee residences. These computers are
used by appeals board staff, such as administrative law judges and typists, who have the ability to work
from their homes when reviewing cases or typing decisions. Because the appeals board does not have
accurate data on the number of computers, cell phones, and PDAs it possesses, it cannot appropriately
gauge when it needs to make additional purchases of these items. In addition, the appeals board runs
the risk that such I'T equipment could be lost, stolen, or misused.

We recommended that the appeals board take steps to resolve the discrepancies between the IT
equipment identified in its survey results and its asset management records.
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Appeals Board’s Action: Corrective action taken.

The appeals board reports that the statewide physical inventory of all its IT equipment was
completed on December 30, 2009. The appeals board asserts that, with few exceptions,
inconsistencies between the physical inventory and its asset management records were resolved. In
addition, the appeals board states that it is in the process of assigning all IT equipment to the IT unit,
which will then be tracked using a new electronic IT asset management system.
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