California State Auditor Report 2008-406

Department of Health Services

Its Licensing and Certification Division Is Struggling to
Meet State and Federal Oversight Requirements for Skilled
Nursing Facilities

REPORT NUMBER 2006-106, APRIL 2007
Department of Health Services’ response as of October 2007

The Joint Legislative Audit Committee requested the Bureau of
State Audits to conduct an audit assessing the Department of Health
Services’ (Health Services)! oversight of skilled nursing facilities.
Specifically, we found the following:

Finding #1: Health Services has been unable to initiate and close its
complaint investigations promptly.

We found that Health Services has struggled to investigate and close
complaints promptly. The Health and Safety Code requires Health
Services to initiate investigations of all but the most serious complaints
within 10 working days. Additionally, according to its policy, Health
Services’ goal is to complete a complaint investigation within

45 working days of receiving the complaint. To measure how promptly
Health Services initiated and closed complaint investigations, we use
data from its complaint-tracking system. We found that data related to
the dates Health Services received complaints, initiated investigations,
and closed complaints were of undetermined reliability. The data

were of undetermined reliability primarily because of weaknesses

in application controls over data integrity. According to these data,
Health Services received roughly 17,000 complaints and reports

of incidents that facilities self-reported between July 1, 2004, and

April 14, 2006. Although not every complaint Health Services receives
and reviews warrants an investigation, we found that Health Services
promptly initiated investigations for only 51 percent of the 15,275
complaints for which it began investigations and promptly completed
investigations only 39 percent of the time. To proactively manage its
complaint workload, we recommended that Health Services periodically
evaluate the timeliness with which district offices initiate and complete
complaint investigations. Based on this information, Health Services
should identify strategies, such as temporarily lending its staff to address
workload imbalances occurring amongst district offices.

Health Services’ Action: Partial corrective action taken.

In its 60-day response, Health Services indicated that it continued
to facilitate the deployment of staff from one district office to
another for the purpose of addressing survey deadlines and the
investigation of complaints. As of October 2007 Health Services

T On July 1, 2007, the California Department of Health Services was reorganized and became two
departments—the Department of Health Care Services and the Department of Public Health.
The Department of Public Health is now responsible for monitoring skilled nursing facilities.
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Audit Highlights . ..

Our review of the Department of Health
Services’ (Health Services) oversight

of skilled nursing facilities revealed

the following:

» Health Services has struggled to initiate
and close complaint investigations and
communicate with complainants in a
timely manner.

» Health Services did not correctly prioritize
certain complaints and understated the
severity of certain deficient practices it
identified at skilled nursing facilities.

» Health Services has yet to implement an
Internet-based inquiry system as required
by state law to provide consumers with
accessible public information regarding
skilled nursing facilities.

» The system Health Services uses to track
complaint investigations regarding
skilled nursing facilities has weak controls
over data integrity that could allow
erroneous data to be entered into the
system without being detected.

» The timing of some federal recertification
surveys is more predictable than others,
which diminishes the effectiveness of
these reviews.

» Health Services has weak controls over its
disbursements of funds from the Health
Facilities Citation Penalties Account,
which limit its ability to ensure that funds
are used for necessary purposes.

» Despite efforts to increase staffing,
Health Services has struggled to fill
its vacant facility evaluator positions
with registered nurses. This reliance on
registered nurses is also problematic
because of the current nursing shortage
and higher salaries offered elsewhere.
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reports that only 19 of the 1,925 complaints it has received since April 17, 2007, were initiated
beyond the 10 working-day requirement. However, Health Services provided no comparable
information related to its efforts to close complaints promptly.

Finding #2: Health Services did not always communicate with complainants within required time frames.

Health Services’ staff could not demonstrate that they have consistently communicated with complainants
promptly. Program statutes require Health Services to acknowledge its receipt of complaints within

two working days and inform complainants in writing of the results of their investigations within 10 working
days of completing their work. For 21 of the 35 complaints we reviewed, the files contained copies of the
initial letters to the complainants. In seven of these 21 cases, we found that Health Services notified the
complainant beyond the two working-day time frame. For the most delayed case, it took Health Services
104 days to notify the complainant. Similarly, for all 22 cases that contained copies of the second letter,
we found that Health Services notified the complainant of the results of the investigation beyond the

10 working-day time frame. In the most delayed case, it took Health Services 273 days to provide this
notification to the complainant. The main cause for delays in providing the second notice appears to be
Health Services’ practice of waiting for the facility to first submit its plan of correction, which can take
another 10 to 15 days beyond the date the facility was notified, before informing the complainant of the
investigation results. By failing to consistently meet deadlines for communicating with complainants,
Health Services unnecessarily exposes complainants to continued uncertainty about the well being of
residents at skilled nursing facilities.

To ensure that it fully complies with state law regarding communication with complainants, we
recommended that Health Services reassess its current practice of delaying notification to complainants
about investigation results until after it receives acceptable plans of correction from cited skilled
nursing facilities. If Health Services continues to support this practice, it should seek authorization from
the Legislature to adjust the timing of communications with complainants accordingly.

Health Services’ Action: Corrective action taken.

Health Services has inserted additional guidance in its complaint investigation procedures

to address our recommendation. Specifically, Health Services now requires its staff to notify
complainants of the results of investigations within 10 days following the last day of the on-site
inspection. Further, Health Services” quality assurance process includes auditing complaint files to
see if the letter was sent in a timely manner and included in the hard copy file.

Finding #3: Health Services has not consistently investigated complaints and included all relevant
documentation within complaint files.

Our review noted that, although there is a policy to close complaints within 45 working days of
receiving them, Health Services’ complaint investigation procedures do not establish guidelines for the
timely completion of the various stages of the complaint investigation process. Without timelines for
individual steps in the complaint investigation process linked to the parties responsible for performing
them, Health Services cannot be sure its objectives are being met and will have difficulty holding staff
accountable for the timely completion of work. Further, we found that Health Services’ complaint

files did not always contain sufficient documentation to help explain where delays in the process were
occurring, and to evidence the completion of required activities.

To evaluate Health Services’ practices for investigating complaints, we reviewed five complaint
investigation files at each of the seven district offices we visited. We found that for 18 of the

35 complaints, just the time it took between starting an on-site investigation and notifying the facility
in writing of the results equaled or exceeded the 45 working-day policy for closing complaints. In 15 of
these 18 instances we were able to identify the cause of these delays, such as facility evaluators needing
more time to complete their work prompted by obtaining additional information or interviewing
other individuals not located at skilled nursing facilities. However, in three cases we could not make
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this determination either because of missing investigation reports or reports that were completed
after Health Services notified the facility about the results. We saw similar documentation problems
regarding Health Services’ efforts to provide timely notifications to complainants. Specifically,
Health Services could not provide evidence that it acknowledged receipt of a complaint for four of
the 35 complaints we reviewed, while similarly being unable to produce evidence that it informed
complainants of the results of investigations in seven instances.

To ensure that district offices consistently investigate complaints and include all relevant documentation
in the complaint files, Health Services should clarify its policies and procedures, provide training as
necessary, and periodically monitor district office performance to ensure compliance. At a minimum,
Health Services should:

+ Clarify its 45 working-day policy for closing complaints by establishing target time frames for facility
evaluators, supervisors, and support staff to complete key stages in the complaint process.

+ Ensure that each complaint file includes a workload report (timesheet), an investigation report, and
copies of both letters sent to complainants.

« Clarify that investigation reports should be signed and approved prior to notifying skilled nursing
facilities about the results of investigations.

+ Attempt to obtain mailing addresses from all complainants that do not wish to remain anonymous.

Health Services’ Action: None.

Although Health Services’ initial response to the audit indicated that it would revise its policy and (=
procedures manual to include “clearly established timeframes and expectations for work products
to be completed, reviewed, and processed,” its more recent 60-day and six-month responses were
less committal on this issue. Specifically, Health Services’ 60-day response simply indicated that it
would “consider development of target timeframes for staff to complete key stages of the complaint
process” Its six-month response indicated that the recommendation had been met; however,
Health Services’ response was silent on whether these target time frames had been established in

its revised policies and procedures. Our review of Health Services’ revised policies and procedures
manual indicated that it has not developed these time frames. As noted above, without these
timelines for individual steps in the complaint investigation process, Health Services’ cannot insure
that its objectives are being met and will have difficulty holding staff accountable for the completion
of their work. Although Health Services’ new quality assurance process reviews various aspects of
the complaint investigation process, including whether complaints were correctly prioritized and
investigated, it does not review how long it takes to complete complaint investigations and the
cause for any delays beyond its stated policy of 40 days.

Finding #4: Health Services may have understated the priority levels of complaints received and the
severity levels of deficiencies identified during recertification surveys.

We found that Health Services may not have correctly prioritized complaints it received against skilled
nursing facilities. For 12 of the 35 complaints we reviewed, Health Services may have understated

the priority of complaints that, according to requirements, would have warranted more urgent
investigations. We also found that Health Services may have understated the severity of the deficiencies
it identified for nine of the 35 recertification surveys we reviewed. When Health Services does not
classify deficiencies at a sufficiently severe level, the enforcement actions Health Services imposes on
skilled nursing facilities may not be adequate, and facility stakeholders may form misperceptions about
the quality of care offered at those facilities.

We recommended that Health Services ensure that staff correctly and consistently prioritize complaints
and categorize the deficient practices of skilled nursing facilities.
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Health Services’ Action: Corrective action taken.

Health Services’ new quality assurance program includes reviewing randomly selected complaint
investigations to ensure, among other things, that complaints are appropriately prioritized and that
complaint dispositions are appropriate.

Finding #5: Health Services has failed to meet state requirements for providing public access to
information on skilled nursing facilities.

To enhance the quality and public accessibility of information on long-term care facilities, the
Legislature passed Assembly Bill 893 (Chapter 430, Statutes of 1999), which required Health Services to
provide the public with an on-line inquiry system accessible through a toll-free telephone number and
the Internet. This inquiry system must provide information to consumers regarding a skilled nursing
facility of their choice, including its location and owner, number of units or beds, and information on
state citations assessed. Our audit found that Health Services has been unable to fully implement this
system nearly five years after the Legislature’s deadline of July 1, 2002. Health Services’ management
asserted that budget shortfalls in fiscal years 2003—04 and 2004—05 have hampered its efforts to
implement the Internet-based system.

We recommended that Health Services continue in its efforts to implement an Internet-based inquiry
system and take steps to ensure that the data it plans to provide through the system are accurate.

Health Services’ Action: Partial corrective action taken.

In September 2007 Health Services entered into a contract with a vendor for the design,
development, and implementation of the “Health Facilities Consumer Information System. It
expects this system will provide the public with access to long-term care facility information.
Health Services expects to deploy the first phase of this system between February and March 2008,
which will include information regarding long-term care facilities. The system will subsequently
include information regarding hospitals. To address data reliability concerns, Health Services
reports that 95 percent of all district office management and support staff have attended training
regarding data processing and entry practices for its current systems.

Finding #6: The system Health Services uses to track complaint investigations is governed by weak
application controls.

Health Services complaint-tracking system is one module in the Automated Survey Processing
Environment (ASPEN), a database developed and maintained by the Centers for Medicare and
Medicaid Services (CMS). Health Services’ district offices enter complaint investigation and federal
recertification survey data into ASPEN for all facilities within California. Our audit found that

the complaint-tracking system has weak application controls that preclude Health Services from
preventing erroneous data from being entered into the system or detecting data errors or omissions
within the system. We also found that district office data entry staff are not consistently using the
complaint-tracking system to record data regarding complaint investigations. For example, data entry
staff record two different events in the field designed to capture the on-site investigation completion
date. Some data entry staff record the date that the on-site investigation ended, while others record
the date when the facility evaluators have determined the type of enforcement action to take. In
addition, we found instances in which various dates in the complaint-tracking system conflicted with
the normal sequence of events that occurs when Health Services investigates a complaint. For example,
677 of the 17,042 records in the system’s population of complaints that were prioritized at either the
immediate-jeopardy or non-immediate-jeopardy level and were received between July 1, 2004, and
April 14, 2006, have entries indicating that some step in the investigation process occurred before the
complaint was recorded as received.
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To improve the accuracy of complaint data used to monitor its workload and staff performance, we
recommended that Health Services develop strong application controls to ensure that its data are
accurate, complete, and consistent. This process should include validating the data entered into key data
fields, ensuring that key data fields are complete, and training staff to ensure consistent input into key
data fields, such as the field designed to capture the date on which the investigation was completed.

Health Services’ Action: Partial corrective action taken.

Health Services indicated that it has been working aggressively with CMS to enhance the ASPEN
system. For example, Health Services reports that it met with the director of CMS’ survey and
certification division in April 2007 to discuss the results of our audit and to emphasize the need
for “hard edits” in the ASPEN system. In addition, Health Services indicated that on May 22, 2007,
program managers discussed the data accuracy problems identified by CMS during its annual
“State Agency Evaluation of Performance Review” As part of its corrective action measures in
response to this annual review, Health Services was required to develop written procedures for
data entry and that staff would receive training on these procedures. Further, Health Services
indicated that its managers would be responsible for pulling complaint and survey files throughout
the year to check data entry accuracy with paper files. In its most recent response to the audit in
October 2007, Health Services reported that in September 2007 it had reminded its managers to
conduct these random reviews. Finally, Health Services reviews data accuracy in ASPEN through
its new quality assurance program.

Finding #7: Health Services could enhance the value of its recertification surveys by making its visits
less predictable.

Federal regulations prescribe the frequency with which Health Services must conduct its recertification
surveys of skilled nursing facilities, requiring a survey no later than 15 months after a facility’s prior
survey, with an average of 12 months between all of its recertification surveys of skilled nursing facilities
statewide. In interpreting these regulations, the CMS actually allows states more generous time frames
of 15.9 months between recertification surveys and a statewide average survey interval of 12.9 months.
As of June 2006 Health Services’ survey interval averaged 12.2 months, and only one survey had
occurred more than 15.9 months after the facility’s last survey.

Although Health Services has been able to meet recertification survey frequency requirements
statewide, it could improve the randomness with which it schedules the surveys. According to CMS,
“states have a responsibility for keeping surveys unannounced and their timing unpredictable. This
gives the state agency doing the surveying greater ability to obtain valid information” Our own
analysis indicates that some district offices may have performed better than others in managing their
workloads and varying the timing of their recertification surveys. For example, most recertification
surveys conducted within the jurisdiction of the Daly City district office occurred near the end of the
15.9-month federal deadline, allowing little room for variability. In contrast, the Chico district office
was less predictable in its scheduling of surveys because it did not concentrate its activity immediately
before a known deadline.

To reduce the predictability of its federal recertification surveys, we recommended that Health Services
institute a practice of conducting surveys throughout the entire survey cycle, ensuring that each facility
has a greater probability of being selected at any given time.

Health Services’ Action: Pending.

Health Services reports that it plans to use CMS” ASPEN system to help schedule recertification
surveys in a way that will reduce their predictability. In preparation for using ASPEN in this way,
Health Services indicated that it has provided training to its staff on the use of ASPEN’s Scheduling
and Tracking System (AST). Health Services expects to implement AST in January 2008.
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Finding #8: Health Services has weak controls for disbursing certain funds from the Health Facilities
Citation Penalties Account (citation account).

We generally found that Health Services’ controls over the expenditure of funds from the citation account
were weak. Allowable uses of citation account funds are prescribed within state law and include paying for
the costs of ensuring the continued operation of a skilled nursing facility pending its correction of cited
deficiencies or closure, including the appointment of temporary management or receivership, in the event
that revenues form the facility are insufficient. Our review of citation account expenditures revealed that
Health Services relied on high-level forecasts of expected revenues and expenses submitted in e-mails

by temporary management companies as a basis to request funding. Given the magnitude of some of
these payments—we noted one instance in which a single payment exceeded $700,000—we would have
expected Health Services to eventually request evidence beyond the e-mails to gain some assurance that
the payments made were necessary.

In addition, Health Services provided more than $10.5 million to one temporary management company
and had only one other approved temporary management company available for use. With such a small
pool of qualified and available temporary management companies, Health Services may have less ability
to employ such firms as a means of effecting change in underperforming skilled nursing facilities and
has less assurance that it is getting a competitive price for these services. Finally, our review found that
Health Services did not maintain adequate support for $581,000 in citation account funds that it used to
purchase computers for its licensing and certification division.

To ensure it can adequately justify the expenses it charges to the citation account, we recommended
that Health Services take steps to gain assurance from temporary management companies that the
funds they received were necessary. This should include reviewing the support behind temporary
management companies’ e-mails requesting payments. In addition, Health Services should take steps
to expand its pool of temporary management companies to ensure that it has sufficient numbers of
temporary management companies available and receives competitive prices. Finally, when Health
Services charges general support items to the citation account, it should be able to document its
rationale for determining the amounts charged.

Health Services’ Action: Pending.

Health Services reports that it has drafted new policies and procedures regarding the appointment
of temporary managers. These draft policies define the roles and responsibilities of Health Services’
staff and the temporary management company, as well as include the reporting responsibilities and
financial process including requesting payment for services. Health Services indicates that it is now
developing a solicitation of applications aimed at increasing the pool of eligible temporary managers.

Finding #9: Staffing shortages hamper Health Services’ enforcement efforts, and filling its vacant
positions remains difficult.

Health Services cited staffing shortages as the cause of many of its oversight problems. We believe
that Health Services’ explanation has some merit. Our review of the staffing levels within the Field
Operations Branch (branch) of the Licensing and Certification Division indicated that securing
adequate staffing has been a problem. In the fiscal year 2005-06 budget, the Legislature approved
funding for 485 positions within the branch, of which 397 were facility evaluator positions. During the
same year, the branch reported it was able to fill 426 of these approved positions, of which 347 were
facility evaluators. Most of these facility evaluators are registered nurses, accounting for 78 percent of
the 397 health facility evaluator positions authorized in fiscal year 2005—06. Annual vacancy rates for
these positions averaged about 16 percent between fiscal year 2002—03 and 2005—-06 but have declined
slightly each year since fiscal year 2003—04. Health Services primarily focuses on hiring candidates
that are registered nurses; however, a nursing shortage and higher salaries elsewhere make filling these
positions problematic.



California State Auditor Report 2008-406
February 2008

To fill its authorized positions and manage its federal and state workloads, we recommended that
Health Services consider working with the Department of Personnel Administration (DPA) to adjust
the salaries of its staff to make them more competitive with those of other state agencies seeking
similarly qualified candidates. In addition, Health Services may want to consider hiring qualified
candidates who are not registered nurses. Finally, if these options prove unsuccessful, Health Services
should develop additional strategies, such as temporarily reallocating its staff from district offices that
are less burdened by their workloads to those facing the highest workloads.

Health Services’ Action: Pending.

Health Services reports that it formed a workgroup to draft new classification specifications for

its health facility evaluator employees. With the draft specifications complete, Health Services has
come to an agreement with a vendor to validate the new classification specifications and develop
the necessary documents for submission to the DPA. As of December 2007 Health Services reports
that General Services is still reviewing the contract and that it has not been fully executed. Health
Services plans to submit the classification package to DPA in June 2008. In addition, Health Services
indicated that it has temporarily redirected staff on a voluntary basis to those district offices that
are overburdened with workload due to difficulty in recruiting qualified staff.
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